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                                                                                            G.R. No.218/2012 

BEFORE THE JUVENILE JUSTICE BOARD, UDALGURI, BTAD::ASSAM 

                           G.R. Case No.218/2012 

         (U/S-302/34 of I.P.C) 

               State of Assam 

       --------Prosecutor 

     -VS- 

    1. Md. Baharuddin Ali    

    S/o-Md. Sorhab Ali  

    2. Md. Muktar Ali    

    S/o-Md. Kitab Ali 

    Both are of Village-Naptipara, P.S. Kalaigaon 

    Dist. Udalguri, BTAD, Assam 

        ---------Children in conflict with law 

                                                           (Earlier juvenile in conflict with law) 

 

Present:  Sri Rajesh Bodo, A.J.S./Principal Magistrate 

Learned Members: 1. Sri Nandeswar Daimary and 2. Smti. Meena Devi 

Advocate for the Prosecution: Mr. Jyotish Das, LPO, Udalguri    

Advocate for the C.C.L.:  Smti. Swapna Saikia and Smti. Dipali Deka    

Evidence recorded on: 8.12.14/20.4.15/24.7.15/9.9.15/9.10.15/29.4.16/26.5.16 

Argument heard on: 14.6.2016  

Judgment delivered on: 21.6.2016 
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                      Case laws relied on by the defence: 

1.2006(3) Gauhati Law Journal (NOC) 588; CHAGIR MIA & OTHERS, Appellants-

Versus-STATE OF TRIPURA, Respondent 

2. 2006(3) Gauhati Law Journal 305; IMAN ALI & OTHERS, Appellants-Versus- 

STATE OF ASSAM, Respondent 

3. 2010(6) Gauhati Law Journal 658; DEORAJ GOALA & ANOTHER, Appellants-

Versus- STATE OF ASSAM, Respondent 

4. 2015(1) Gauhati Law Journal 626; AMINUR ISLAM & OTHERS, Petitioners-

Versus- STATE OF ASSAM, Respondent  

 

JUDGMENT 

1. The prosecution story in brief is that on 7.10.2009 at about 7:00 P.M. 

while informant Md. Salimuddin Ahmed had gone for Namaz, at that time 

his daughter Monowara Begum was preparing dinner in the kitchen. After 

sometime when the family members did not see her in the kitchen then 

they searched for her the whole night but did not find her. On 8.10.2009 

at about 7:00 A.M. the dead body of his daughter was found at a distance 

of about one furlong from his house in a “Dung”(a portion of a river 

course) with grievous injury in her neck. It is stated that at that time she 

was aged about 17/18 years. 

2. To this effect the informant Salimuddin Ahmed lodged an FIR before the 

officer-in-charge, Kalaigaon P.S. on 8.10.2009. On receipt of the FIR 

Kalaigaon P.S. Case No.133/09 U/S-302 of IPC was registered and duly 

investigated the case.  

3. It transpires from the order dated 9.7.2014 passed by my learned 

predecessor that after completion of investigation the I/O submitted FR 

showing that the case is true U/S-302, but could not trace out the culprits. 

The informant filed a protest petition before the court of P.S. 

Bhattacharjee, J.M.F.C. and recorded statement of two witnesses namely 

Salimuddin Ahmed and Samarjan Bibi. After recording statement of 



3 

                                                                                            G.R. No.218/2012 

witnesses the case record was forwarded to Kalaigaon P.S. for further 

investigation. The newly entrusted I/O investigated the case and recorded 

statement of witnesses U/S-161 CrPC and submitted final report by 

showing that the victim woman committed suicide by herself and it is not 

a case of murder. Under such circumstances it transpires from the same 

order that my learned predecessor opined that the newly entrusted I/O 

had not gone through the statements recorded by learned P.S. 

Bhattacharjee, J.M.F.C., Udalguri and suppressed the true genesis of the 

case. In the opinion of the court there was prima facie offence U/S-302/34 

IPC to proceed the case against the accused persons. In view of above the 

final reports submitted was not accepted as there were inherent 

contradiction in the two final reports. So, cognizance was taken against 

the persons named in column-4 of the final report submitted on 29.3.2013 

namely 1. Md. Muktar Ali 2. Md. Baharuddin Ali 3. Md. Kitab Ali and 4. Md. 

Sorhab Ali. Hence, this case.  

4. In due course the aforesaid persons appeared before the court and vide 

order dated 31.7.2013 both the children in conflict with laws Md. Muktar 

Ali and Md. Baharuddin Ali have been appearing before the Board. 

Subsequently, they were allowed zimma in their respective guardians vide 

order dated 20.8.2014. The copies of relevant documents were furnished 

to them and considering the material on record my learned predecessor 

read over and explained the particulars of offences U/S-302/34 of IPC to 

which both of them did not plead guilty and claimed to be tried. Hence, 

the trial commenced and summonses to witnesses were issued.  

5. POINTS FOR DETERMINATION: 

The point to be determined here is whether the 

children in conflict with laws Md. Baharuddin Ali and Md. 

Muktar Ali, on 7.10.09 at about 7:00 PM in the night at 

Naptipara under Kalaigaon P.S. in furtherance of their 

common intention committed the murder of Monowara 

Begum and thereby punishable U/S-302/34 of the Indian 

Penal Code; and within the cognizance of this Board? 
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6. The prosecution side examined as many as many as 14(fourteen) 

witnesses and exhibited certain documents relating to the case. At this 

stage learned LPO prayed for closing the prosecution evidence submitting 

that by adducing evidence of other witnesses the case is not going to 

improve any further. Considering the submission of learned LPO the 

prosecution evidence was closed. After closure of prosecution evidence I 

have carefully gone through the case record and other materials available 

including the depositions of all the witnesses. On finding sufficient material 

against both the CCLs, their statements of defence U/S-313 CrPC were 

recorded. Both the CCLs pleaded complete denial regarding their 

involvement in the crime but they declined to adduce defence evidence.  

7. I have already heard arguments from both sides. I have also gone through 

the case record and other materials available very minutely. During 

argument learned defence advocate Smti. Swapna Saikia submitted that 

the prosecution witnesses PW-2, PW-3 and PW-4, who are to father, 

mother and brother respectively of the deceased Monowara Begum tried 

to improve the case by implicating Baharul and Muktar and also their 

fathers. According to Smti. Saikia the witnesses completely deviated from 

the facts in the FIR and made out a new case while deposing before the 

court. In view of such circumstances, by relying on the case laws referred 

above it is submitted that their evidence cannot be believed to the 

advantage of the prosecution case. Learned Smti. Saikia also submitted 

that except the family members no other witnesses supported the case of 

the prosecution. Moreover, it is also argued that from the surrounding 

facts and circumstances also it cannot be ascertained that the CCLs were 

involved in committing the crime. Thus, submitting so, it is prayed for their 

acquittal.  

8. On the other hand learned LPO submitted that though, except, the family 

members of the deceased, other witnesses did not support the case of the 

prosecution but merely because of that their evidence cannot be discarded 

totally. He also submitted that though none of the witnesses directly 

witnessed the CCLs murdering Monowara Begum but the evidence of her 

family members can be fully relied upon if the surrounding facts and 
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circumstances are considered. In view of above it is prayed that they be 

punished in accordance with law. 

DISCUSSION, DECISION AND REASONS THEREOF: 

9. The evidence given by PW-1 is only in respect of age determination of 

both the CCLs. His evidence does not reflect any light in the offence 

alleged against them. Therefore, there is not much necessity to discuss 

and reproduce his evidence. 

10.  In his evidence PW-2, Salimuddin, the father of Monowara Begum 

deposed that on the previous day of recovery of her dead body he saw 

Baharuddin Ali and Muktar Ali on the road beside his house. Then he went 

to Masjid and after returning from Masjid his wife Samarjan told him by 

crying that Baharuddin and Muktar took Monowara away. Then they 

searched for her during night and also went to the houses of the CCLs. 

But, they were not found and on the following day a fisherman informed 

him that Monowara was found lying dead. 

11.  In her evidence PW-2, Somorjan Bibi deposed that on the alleged day the 

CCLs came to their kitchen and by pressing the mouth of Monowara with 

cloth carried her away. She also deposed that she ran after them but fell 

down on the road and so could not see where they had gone. She further 

deposed that before 3/4 months of the date of occurrence Muktar loved 

Monowara but she did not love him.  

12.  Again, in his evidence PW-3, Sakimuddin @ Sakim Ali, who is the son of 

PW-2 and PW-3, deposed that on the alleged day his sister was preparing 

food in the kitchen. After sometime he went out for marketing and on his 

way he saw both the CCLs standing in front of their gate. He also deposed 

that it took about 20 to 25 minutes in marketing and then he returned 

home and found his mother making hue and cry. He was told by his 

mother that both the CCLs carried away his sister Monowara. He also 

deposed that after his father’s return from Masjid, they took his elder 

brother to Muktar’s house and asked his mother where he had gone. She 

replied that he had been to the house of Baharuddin. Then they went to 

the house of Baharuddin but his mother told them that he and his father 
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had been to the house of Muktar. He further deposed that they searched 

for his sister all-night but did not find her as well as both the CCLs.  

13.  From the evidence of PW-2, PW-3 and PW-4 what is transpired is that in 

the relevant evening both PW-2 and PW-4 claimed to have seen the CCLs 

in front of their house. On the other hand PW-3, the mother of the 

deceased claimed to have seen both of them coming to their kitchen and 

by pressing Monowara’s mouth with cloth carried her away. In other words 

what they wanted to say is that both the CCLs kidnapped Monowara 

Begum. They also indirectly meant to indicate that they are responsible for 

Monowara’s death. PW-3 also stated that before 3/4 months of the date of 

occurrence Muktar loved Monowara but she did not love him. Thus, they 

indirectly indicated that they murdered her.  

14.  The very basis of criminal case investigation by police is the FIR lodged in 

respect of the alleged offence. Now, let me see whether in the FIR, Ext.4 

had any trace of indication regarding involvement of both the CCLs in 

committing the alleged offence. On going through the same it is evident 

that there is no whisper in it against them. Rather, in the FIR it is 

mentioned that while the PW-2/informant had been to Masjid in the 

evening of 7.10.09 at about 7:00 P.M. his daughter Monowara was 

preparing dinner in the kitchen. After sometime when his family members 

could not see his daughter then they searched for her whole night but 

could not find trace of her. Then on 8.10.09 at about 7:00 AM found her 

dead body lying at a distance of one furlong from his house in a “Dung”(a 

portion of a river course) with grievous injury in her neck. There is even 

no whisper in the FIR that the informant saw the CCLs infront of his house 

when he was out for Masjid. Thus, it is evidently clear that the father, 

mother and the brother of the deceased had tried to make out a case 

based on direct evidence, from a case which is apparently one of 

circumstantial evidence. 

15.  While deposing before the board PW-3 specifically stated that she saw 

both the CCLs carrying away her daughter by pressing her mouth with 

cloth and that she ran after them but as he fell down could not see where 

her daughter had been taken away. But, what is shocking is that from her 
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evidence or the evidence of other witnesses it is not revealed what she 

had done after allegedly falling down on the ground while she ran after 

them. It is also shocking to note that this witness did not feel it necessary 

to make a hue and cry at that point of time though it was early in the 

evening. From the cross-examination of PW-2 it transpires that there are 

houses of Rashid, Billal, Jabed, Mannash, Muktar etc. near his house. Had 

PW-3 raised hue and cry at that point of time they could have caught both 

the CCLs then and there. Such conduct of PW-3 seems to be not natural 

and so there is doubt regarding veracity of her evidence.  

16.  In his evidence PW-6, the village headman deposed that on the alleged 

day there was heavy rainfall and that he was at home. On the following 

day he got information from one Nibhas Das that a dead body was lying in 

a Nallah emerging from Naptipara. Accordingly he went to the place of 

occurrence and also informed the matter to SDC and O/C Kalaigaon P.S. 

over phone. Police arrived at the place of occurrence and then after 

preparing the inquest report the dead body was sent for post-mortem 

report. He also stated that a Vanity Bag and a yellow colour churni had 

been seized vide Ext.2 seizure list where he put his signature vide 

Ext.2(1). In his cross-examination this witness deposed that he had no 

knowledge about involvement of the CCLs in this case and also did not 

hear anything about this fact. Thus, from the evidence of the witness it is 

evident that except witnessing the dead body and formalities being done 

as per law, he did not know anything about the case. 

17.  I have carefully scrutinised the evidence of PW-7 to PW-14. It transpires 

from their evidence that they did not know anything about the occurrence 

when it happened. Instead they came to know on the following day that 

the dead body of the deceased was found near Baitamari river. It is also 

transpired that some of them went to the place where the dead body was 

found but others even did not go there. Thus, it is evidently clear that 

their evidence cannot be considered to the advantage of the prosecution 

though none of them were cross-examined by the defence. 

18.  Now, in his cross-examination PW-4 deposed that Babar Ali, Barek Ali, 

Jabar Ali, Billal Ali, Jabed Ali, Monnan Ali etc. are relatives of the CCLs. He 
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also deposed that on the alleged day all of them came to their house by 

raising halla. The witness also deposed that they searched for her in each 

and every house of the nearby people but since they were relatives of the 

CCLs, therefore, they did not accompany them to search her. He further 

deposed that a vanity bag and dupatta were recovered near the victim. 

This fact has also been stated by PW-6, which casts a serious doubt 

regarding the veracity of the prosecution case. Because, it is stated by 

PW-2 to PW-4 that at the relevant time the deceased was in the kitchen 

preparing dinner. PW-3 went further to depose that the CCLs carried away 

her daughter from the kitchen by pressing her mouth. Now, if the factual 

position as stated by PW-2 to PW-4 is considered to be true then how a 

vanity bag could be found near the deceased, there is no explanation from 

these witnesses. Even a layman can say that at that point of time the 

deceased could not have a vanity bag with her in the kitchen. Revelation 

of these facts also casts serious doubt. 

19.  I have very meticulously scrutinised the evidence of the aforesaid 

witnesses given before the I/O. I have also scrutinised the statement 

given by PW-2 and PW-3 before the learned J.M.F.C., P. Bhattacharjee, 

recorded at the time of objecting the final reports. It transpires that PW-3 

seriously deviated from the facts stated in the FIR on each occasion. She 

even stated before learned J.M.F.C., P. Bhattacharjee that when the CCLs 

dragged her daughter she raised hue and cry. But, this fact has not been 

stated by her in her evidence given before the court. Another fact which 

seems to be an improved version for me is that both PW-2 and PW-3 

stated before learned J.M.F.C., P. Bhattacharjee that they saw the 

respective fathers of the CCLs in front of their house in the alleged 

evening. But, these facts were not stated before the court. Thus, it 

appears that there is serious doubt about their veracity. Because, on each 

and every occasion they are trying to improve the case of the prosecution 

by their major contradictory statements which is not praiseworthy at all. 

20. The Hon’ble Gauhati High Court in its decision reported in 2010(6) Gauhati 

Law Journal 658(Supra) has held at para-35 as follows: 
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35. In the instant case also, it is the admitted position that 

the evidence by which the prosecution tried to incriminate 

the accused-appellants first time stated before the trial 

Court without disclosing the same before the police when 

their statements were recorded under section 161 CrPC. 

The husband of the deceased (PW-10) who was not shown 

as an accused, but is an witness of the prosecution 

specifically stated that his wife was suffering from insanity 

and the dead body was found on the bank of the well. 

Therefore, according to us, it was not proper on the part of 

the trial Court took place reliance upon such statement of 

those witnesses for convicting the accused persons, as the 

improved story narrated by the prosecution witnesses 

turned into ashes.  

21.  The principle of law laid down by our jurisdictional High Court in the 

above referred case equally fits to the facts and circumstances of this 

case. It appears from the statements made at different times and at 

different stages of this case that on each and every time the prosecution 

witnesses PW-2 to PW-4, who are the own family members of the 

deceased, tried to improve the case in their favour by changing their 

version to the extent advantages to them. Contrary to that all other 

witnesses amongst the 14(fourteen) of them neither supported the case of 

the prosecution nor denied its actual happening. Most of them are 

witnesses who can state and verify the facts which are relevant after 

recovery of the dead body and cannot state anything prior to that. Even, 

from their evidence it cannot be also ascertained regarding relationship 

between the deceased girl and the CCL Muktar Ali as alleged by PW-3.   

22.  The other case laws referred by the learned defence counsel do not fit to 

the facts and circumstances of this case and so with all due respect to our 

jurisdictional High Court the decision in those cases are not discussed.  

23.  It is a fact that law has not quantified the number of witnesses who must 

corroborate the case of the prosecution in order to held the alleged 

offender guilty. Rather, law says that not the number of witnesses but the 
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quality of evidence which must be taken into account while deciding a 

case. However, from the facts of the case the evidence of the family 

members alone cannot be considered to be sufficient. The conduct of the 

aforesaid witnesses allows me to draw a presumption that by hook or by 

crook they are trying to establish the alleged offence against the CCLs. 

Such conduct of the witnesses have created a serious doubt regarding 

their veracity thereby leading me to disbelieve them. 

24.  Now, it is the settled law that in order to prove the guilt of the offenders 

the prosecution must prove its case beyond all reasonable doubt. It is a 

fact that the Board is not conducting a criminal trial in its truest sense 

rather making an enquiry against the CCLs. But, considering the gravity of 

offence alleged, the standard of proof cannot be less than that of a 

criminal trial. In this case the prosecution has miserably failed to establish 

the guilt of the CCLs and so they deserves to be acquitted from this case.  

25.  In view of my foregoing discussion both the CCLs are acquitted from the 

charges in this case and set at liberty forthwith. The zimma bonds 

submitted by the fathers of the CCLs stand cancelled. They are discharged 

from further liabilities in the case.  

26.  The case is accordingly disposed of. 

Given under my hand and the seal of this Court on this the 21st 

day of June, 2016 at Udalguri, BTAD:: Assam. 

Typed and corrected by me:                                                    

 

Rajesh Bodo, A.J.S.            Rajesh Bodo                                             

Principal Magistrate Udalguri  Principal Magistrate, Udalguri  

BTAD, ASSAM             BTAD, ASSAM         
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APPENDIX 

1. PROSECUTION WITNESSES: 

i. Sri Lakhya Kumar Baruah------PW-1 

ii. Md. Salimuddin-------------------PW-2 

iii. Musstt. Samarjan Bibi------------PW-3 

iv. Md. Sekimuddin @ Sekim Ali----PW-4 

v. Musstt. Kakuja Begum-------------PW-5 

vi. Sri Suren Kachari-------------------PW-6 

vii. Md. Babul Hussain------------------PW-7 

viii. Md. Mohammed Ali-----------------PW-8 

ix. Musstt. Fulchand Begum-----------PW-9 

x. Md. Khanar Ali------------------------PW-10 

xi. Md. Babar Ali------------------------PW-11 

xii. Md. Kitab Ali-------------------------PW-12 

xiii. Md. Sohrab Ali-----------------------PW-13 

xiv. Md. Javed Ali------------------------PW-14 

2. DEFENCE WITNESSES:--NIL-- 

3. COURT WITNESSES:--NIL-- 

4. PROSECUTION EXHIBITS:- 

i. Ext.1-------------Admission register 
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ii. Ext.1(1)---------Entry No.334 in Ext.1 

iii. Ext.1(2)---------Entry No.388/2 in Ext.1 

iv. Ext.2-------------Seizure list 

v. Ext.2(1)----------Signature of PW-6 in Ext.2 

vi. Ext.3-------------Inquest report 

vii. Ext.3(1)----------Signature of PW-6 in Ext.3 

viii. Ext.4-------------FIR 

ix. Ext.4(1)----------Signature of PW-2 in Ext.4 

5. DEFENCE EXHIBITS:--NIL--- 

 

Rajesh Bodo, A.J.S.            Rajesh Bodo                                             

Principal Magistrate Udalguri  Principal Magistrate, Udalguri  

BTAD, ASSAM             BTAD, ASSAM         

  


